IN THE HONOURABLE SUPREME COURT OF PAKISTAN
(Original Constitutional Jurisdiction)


Constitution Petition No. ________ of 2023


1. Karamat Ali
Son of (Late) Amanat Ali, 
Muslim, Adult, 
Resident/Office at 143-A, 
Sector X-5, Gulshan-e-Maymar, 
Karachi

2. Fahim Zaman Khan
Son of Sultan Zaman Khan,
Muslim, Adult,
Resident of 73, Khayaban-e-Ghazi,
Phase-VI, D.H.A.,
Karachi

3. Mahnaz Rahman
Wife of Ahfaz Ur Rahman,
Muslim, Adult,
Resident of Flat No. 1401, Block D,
Creek Vista Apartment,
Phase 8, D.H.A.,
Karachi

4. Prof. Dr. A. H. Nayyar
Son of Ahmed Mohyuddin,
Muslim, Adult, 
Resident of House No. 16,
Street No. 35, G-14/4,
Islamabad

5. Syed Zulfiqar Hussain Gilani
Son of Syed Amir Hussain Gilani,
Muslim, Adult, 
Resident of Gilani House, 
Shan-i-Pakistan Terrace,
Off A.Q. Khan Road,
Banigala, Islamabad...………………………………………………………………..Petitioners


Versus


1) Federation of Pakistan
Through the Secretary,
Ministry of Law and Justice,
Pakistan Secretariat,
Constitution Avenue,
Red Zone,
Islamabad 

2) Federation of Pakistan
Through the Secretary, 
Ministry of Interior,
Pakistan Secretariat,
Constitution Avenue
Red Zone,
Islamabad

3) Federation of Pakistan
Through the Secretary, 
Ministry of Defence,
Pak Secretariat No. II, 
Adam Jee Road, 
Cantt, Saddar,
Rawalpindi

4) Province of Punjab
Through Chief Secretary,
Punjab Civil Secretariat,
Lahore

5) Province of Khyber Pakhtunkhwa
Through Chief Secretary,
Civil Secretariat,
Sahibzada Abdul Qayyam Road,
Peshawar

6) Province of Balochistan
Through Chief Secretary,
Service and General Administrative Department (S&GAD),
Zarghun Road, Quetta,
Balochistan 



CONSTITUTION PETITION UNDER ARTICLE 184(3) OF THE CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN, 1973


It is most respectfully and most humbly submitted on behalf of the abovenamed Petitioners as under:

QUESTIONS OF LAW OF PUBLIC IMPORTANCE FOR THE ENFORCEMENT OF FUNDAMENTAL RIGHTS 

1) Whether the trials of civilian accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), are violative of, inter alia, Section 2(d)(ii) and 59(4), Pakistan Army Act, 1952, Read with, Sections 3, 3A, 7, and 9, Official Secrets Act, 1923?

2) Whether the trials of civilian accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), are violative of Article 25, Constitution, 1973, until and unless legal and reasonable guidelines are framed to structure the discretion not to arbitrarily try civilian accused persons under the Pakistan Army Act, 1952, instead of before criminal courts of general and special jurisdiction?

3) Whether the trials of civilian accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), are violative of Article 10-A, 25, and 175, Constitution, 1973, until and unless the Constitutional right to a fair trial and due process, including but not limited to a statutory right of appeal to an independent court (with its full power of appellate review), is provided through an appropriate legislation?

4) Whether all trials of civilian accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), should be transferred to appropriate criminal courts of general and special jurisdiction (i.e., under Criminal Procedure Code, 1898, Anti-Terrorism Act, 1997, and by a Magistrate under Section 13, Official Secrets Act, 1923) for trials in accordance with such relevant law and in compliance with the fair trial and due process rights guaranteed under the Constitution and law?

5) Whether Respondent No.1 (‘Federal Government’) and Respondent No.2 (‘Ministry of Interior’) Notifications to call the armed forces to act in aid of civil power or their deployment in the Islamabad Capital Territory, Province of Punjab, Province of Khyber Pakhtunkhwa, and Province of Balochistan, without specifying justifiable reasons, geographical qualifications, and time boundedness, are in violation of Article 245, Constitution, 1973, as well as, Section 4, Anti-Terrorism Act, 1997, and consequently, continue to violate the fundamental rights under Articles 10A, 14, 15, 16, 17, 19, and 25, Constitution, 1973, of the Petitioners and the citizens of Pakistan?

6) Whether the Petitioners and the citizens of Pakistan have a constitutional right under Article 19A, Constitution, 1973, to have access to the notifications, as well as the related documents connected with such notifications, issued under Article 245, Constitution, 1973, and Section 4(3)(ii) Anti-Terrorism Act, 1997?

7) Whether the Respondents No.1 to 3 use of intelligence agencies of the State in the arrest and detention of political leaders and workers, as well as the presence of the intelligence personnel within any court premises in Pakistan except with permission of the said court, is violative of Articles 10A, 15 and 175, Constitution, 1973, and also illegal?

MAINTAINABILITY OF THIS PRESENT PETITION

1. That the present Petition is a public interest petition filed by public spirited individuals engaged in civil society activism. It is submitted that the subject matter of the present Petition, includes, inter alia, the trial of civilians, including political leaders and workers, under the Pakistan Army Act, 1952, in an unprecedented manner, which is a matter of grave public importance as such Court-Martial/Military trials of civilians is a violation of fundamental rights guaranteed under, inter alia, Articles 10-A, 14, and 25, Constitution, 1973.  The Petitioners have been striving continuously for the welfare of the citizens of Pakistan and share a common commitment towards the ideals of rule of law and protection of fundamental rights as embodied in Chapter I of Part II of the Constitution of Islamic Republic of Pakistan, 1973, and thus, the subject matter of this Petition is a matter of public importance. In pursuit of the aforementioned objectives, the Petitioners seek, inter alia, the following reliefs from this Honourable Court: Firstly, declare that the trials of civilian accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), are violative of, inter alia, Section 2(d)(ii) and 59(4), Pakistan Army Act, 1952, Read with, Sections 3, 3A, 7, and 9, Official Secrets Act, 1923, and Article 10-A, 25, and 175, Constitution, 1973 and consequently, all such proposed and actual Court-Martial/Military trials and all actions taken in pursuant to it, are void ab initio and of no legal effect. Furthermore, transfer all such aforementioned trials of civilian accused persons to appropriate criminal courts of general and special jurisdiction for trials in accordance with the law. Secondly, declare that the Notifications to call the armed forces to act in aid of civil power or their deployment in various provinces, without specifying justifiable reasons, geographical qualifications, and time boundness, are in violation of Article 245, Constitution, 1973, as well as, Section 4, Anti-Terrorism Act, 1997, and consequently, the continuity of such Notifications, are void ab initio and of no legal effect. Thirdly, declare and permanently restrain Respondents No.1 to 3 from deploying intelligence agencies of the State in the arrest of political leaders and workers, as well as deploying such intelligence personnel within any court premises in Pakistan except with permission of the said court. 

2. That it is most respectfully and most humbly submitted that in view of the abovementioned facts and legal grounds, this present petition filed under Article 184(3), Constitution, 1973, is clearly maintainable for the following reasons. Firstly, the Petitioners are well known and respected members of civil society, without any political affiliation, who categorically believe in loyalty to the State and obedience to the Constitution and the law, as their inviolable duty and obligation as citizens of Pakistan. Therefore, this petition is in the nature of a Public Interest Litigation without any personal, political, financial, or publicity agenda. Moreover, even though the Petitioners clearly have the locus standi to file this present Petition, it is settled law that the requirement of locus standi under Article 184(3), Constitution, 1973, is to be broadly and liberally construed, even more broadly then such a requirement under Article 199, Constitution, 1973. Secondly, this present petition is clearly a matter of public importance as the trial of accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, as well as the large scale arrest, detention, and repression of political leaders and workers, is of grave public importance. Thirdly, this present petition clearly involves the enforcement of numerous fundamental rights under, inter alia, Articles 10A, 14, 15, 16, 17, 19, 19A, and 25, as conferred by Chapter 1 of Part II, Constitution, 1973. Fourthly, as the subject matter of this present Petition concerns the Islamabad Capital Territory, as well as, three other provinces, thus, this Petition could not be filed in any of the Honourable High Courts and also because the jurisdiction of the Honourable High Courts have been barred by the invocation of Article 245, Constitution, 1973. Therefore, only this Honourable Supreme Court has the jurisdiction to adjudicate the various reliefs sought in this Petition. Fifthly, all the reliefs/Prayers sought in this Petition are intrinsically interconnected with each other as they arise out of the violent political protests of 9th and 10th May, 2023. Therefore, this present petition is clearly maintainable under Article 184(3), Constitution, 1973. 

FACTS

3. That the Petitioner No.1, in his individual capacity as well as being the Executive Director of the Pakistan Institute of Labour Education and Research, is engaged in numerous civil society and welfare activities, which include, but are not limited to, the enforcement of the rights of labourers and workers, as evident from his immense contribution towards, inter alia, fighting for the rights of the 2012 Baldia Factory Fire Victims. He is also a member of the Sindh Provincial Public Safety and Police Complaint Commission. Petitioner No.2 is a former Administrator of Karachi Metropolitan Corporation who has worked over the years to protect the heritage of Karachi and ensure the provision of municipal services for the benefit of the citizens of Karachi. He continues to raise awareness through his writings and work about various issues that involve, inter alia, corruption and corrupt practices, misuse of authority and power by public functionaries, and enforcement of rule of law and measures that should be taken in order to tackle them. 

4. That Petitioner No.3 has been working as Resident Director at Aurat Foundation's regional office in Karachi since 2010. She is a known activist on women's rights and socio-political issues. She also has the distinction of serving as the first President of the employees' union of a newspaper and senior joint secretary of the Karachi Union of Journalists. Petition No. 4, is a physicist, educationist, author, and consultant. He served as a Professor at Quaid-e-Azam University and LUMS. He is also known for raising his voice for education reforms and military arms control, for which he directed research programs at the Sustainable Development Policy Institution in Islamabad. Petitioner No. 5, is an experienced Clinical Psychologist and Educationist. He has over 6 years of experience as a Program Specialist at Higher Education Commission and has also served as a Rector at Foundation University and Vice-Chancellor at the University of Peshawar. 

5. That the subject matter of this Petition involves, inter alia, the unconstitutional decision of the federal institutions to conduct trials of civilians under the Pakistan Army Act, 1952, therefore, the relevant federal departments in the form of Respondent No. 1 to 3 and relevant provincial governments in the form of Respondents No. 4 to 6 have been impleaded.
 
6. That on 09.05.2023, the former Prime Minister of Pakistan and the Chairman of Pakistan Tehreek-e-Insaf, namely, Imran Khan, was arrested by rangers from the premises of the Honourable Islamabad High Court. The aforesaid arrest led to, inter alia, violent protests all across the country on 9th and 10th May, 2023, details of which are as follows (which allegations as stated below are alleged in newspaper reports but yet to be verified):
· Punjab: In Rawalpindi, the outer premises of GHQ were vandalized by the protesters, who broke the main gate of GHQ, located on the Saddar side, and pelted the gate of GHQ from the RA Bazaar side with stones and bricks. The protesters also burnt several ATMs, branches of National Bank, Punjab Bank, and two metro bus stations in Rawalpindi.  
· In Lahore, the protesters entered into the military Corps Commander’s house (also known as Jinnah House). The protesters broke the windowpanes, TV, furniture, and fixture of the Corps Commander’s house and later set a certain part of it on fire. The protesters also stole valuable items from Corps Commander’s house. Moreover, the protesters broke security cameras installed in several security posts in Cantt before setting these security posts on fire. The protesters also threw stones and bottles at the army convey on Mall Road, Lahore, and set police vehicles outside Fortress Stadium Lahore on fire. The protesters looted Canteen Stores Department 
(CSD) and attacked Askari Bank and Askari Tower. The protesters also set fire to Ambulances, fire brigades, WASA (Water and Sanitation Agency) vehicles and trolleys.  
· In Mianwali, protesters vandalized the outside premises of a Pakistan Air Force base and set F-6 plane replica on fire. However, only the upper coating of the replica plane caught fire, which has been repainted/repaired.
· In Multan, protesters blocked roads and protested outside II Corps Commander’s residence. 
· In Gujranwala, protesters walked into Gujranwala Military Cantonment. 
· In Sialkot, protesters tried to enter Cantonment but were prevented.
· In Faisalabad, protesters attempted to breach the local Inter-Service Intelligence (ISI) office and caused property damage. 
· The protesters burnt 108 official vehicles and destroyed Punjab Safe Cities Authority cameras and official records. 
· Khyber Pakhtunkhwa: In Peshawar, the protesters torched the replica of the Chaghi Mountain, where Pakistan conducted its first nuclear test in 1998. The protesters also smashed the main gate of the provincial assembly’s building and threw stones inside the premises. Protesters also breached Frontier Corps’ headquarters at Bala Hisar. The protesters also entered Peshawar Military Cantonment and protested outside the XI Corps’ Commander’s residence. 
· On the Swat-Mardan highway, protesters burned an interchange and check post.
· In Mardan, protesters protested outside a recruitment center for the Punjab Regiment (military force unit) and vandalized the effigy of Colonel Sher Khan.
· In Dir, protesters burnt down a Frontier Corps school.
· In Chakdara, protesters breached the Frontier Corps fort. Pakistan security forces, in retaliation, allegedly killed at least 10 protesters, after which the protesters set military barracks on fire. 
· In Banu, protesters breached the military cantonment and burnt down check posts. 
· Sindh: In Karachi, the protesters set the Karachi Police check post and Pakistan Rangers check post on fire. 
· Balochistan: In Quetta, protesters protested outside the military cantonment. 

7. That it is pertinent to note that while the protesters were trespassing and vandalizing the Corps Commander's house and setting it ablaze, they faced no resistance from either the security forces or provincial police. The security forces were seen nowhere when the protesters were forcing their way into the GHQ and Corps Commander's house, thereby raising questions about the negligent security of such important buildings or State complicity of some kind. 

8. That in the wake of the aforementioned protests, the Government of Punjab issued a Notification dated: 09.05.2023, imposing Section 144, CrPC, 1898, on holding all kinds of Assembles, Gatherings, Sits-in, Rallies, Processions, Demonstrations, Jalsas, Dharnas, Protests, and such like other activities across the province of Punjab to avert any untoward incident. Similarly, a Notification imposing Section 144, CrPC, 1898, in Islamabad was also issued on 09.05.2023. 

9. That thereafter, vide Notification dated: 10.05.2023, the Federal Government, at the request of the Government of Punjab, in the purported exercise of the power conferred under Article 245, Constitution, 1973, Read with, Section 4(3)(ii), Anti-Terrorism Act, 1997, authorized deployment of Pakistan Army troops for maintaining law and order situation across the province of Punjab in aid of civil power. Similarly, on 10.05.2023, the Government of Khyber Pakhtunkhwa requested the requisition of Armed Forces in aid of civil power under Article 245, Constitution, 1973. The Federal Government notified the deployment of army troops in Khyber Pakhtunkhwa, Islamabad Capital Territory, and Balochistan. It is pertinent to note that despite the improvement in the law and order situation, the deployment of army troops from the aforesaid provinces has yet to be withdrawn and these notifications do not specify justifiable reasons, geographical qualifications, and time boundness. It may be noted here that all the relevant notifications relating to the Province of Khyber Pakhtunkhwa and Balochistan, as well as to the Islamabad Capital Territory, are not in the public domain, and thus, it is the legal duty of the Respondents to place all these impugned notifications as well as the connected documents before this Honourable Court.  

10.  That as an aftermath of the 9th and 10th May, 2023, protests, it has been reported that almost 3700 people were arrested in Punjab by 21.05.2023, 2,788 people were arrested in Khyber Pakhtunkhwa by 27.05.2023, 500 people were detained by Islamabad Police by 14.05.2023, 86 people were arrested in Balochistan by 15.05.2023, and 350 people were arrested in Karachi by 12.05.2023, totalling up to 7,424 people. According to Punjab Interim-Information Minister Amir Mir, only 32 women were arrested in Punjab, out of which 21 women have already been released. Moreover, 500 women have been nominated in 138 cases by the Punjab police in relation to the 9th and 10th May, 2023, protests.  It is pertinent to note that apart from Punjab (which has also not officially disclosed the numbers of people arrested in Punjab in the aftermath of the 9th and 10th May, 2023), no other province has released statistics of women and children arrested, nor any official report has been released disclosing the official number of people arrested in Pakistan in the aftermath of the 9th and 10th May, 2023, protests. There have also been allegations that a lot of people have been arrested/detained with the help of intelligence officers and intelligence officers were seen roaming around court premises in plain clothes/police uniform when arrested accused persons were presented before the Court for remand and bail proceedings. The aforesaid is also evident from the allegations levelled by former Prime Minister and Chairman of Tehreek-e-Insaf, namely, Imran Khan, who, when arrived at the Federal Judicial Complex (FJC), alleged that he was attacked and received information from inside the police that ‘unknown’ people disguised in the uniform of Counter Terrorism Department were deputed to hurt him in FJC. Moreover, it was also noted in the recent Order dated: 02.06.2023, passed by the Honourable Islamabad High Court in Writ Petition No. 1785 of 2023, while hearing the habeas corpus Petition of Mirza Murad Akbar, the younger brother of PTI leader Shahzad Akbar, that if no ranger or police officer was behind the abduction of Mirza Murad Akbar then it “prima facie reflects that some organized gang is operating in Islamabad wearing the official uniforms of law enforcement agencies engaged in criminal activities, who are to be tackled by the law enforcing agencies of the State because it is the responsibility of State to safeguard the life and liberty of citizens of the Country”. 

11. That a political and media campaign was also initiated after the 9th and 10th May, 2023, protests, to declare the 9th May as a Black Day, and thereafter, on 21.05.2023, the Prime Minister finally declared the 9th May, 2023, as a Black Day in the history of Pakistan. It is pertinent to note that far worse tragedies have maligned the name of Pakistan, inter alia, like the separation of East and West Pakistan on 16.12.1971, the unconstitutional imposition of Martial law by Chief of Army Staff, Ayub Khan on 07.10.1958, Zia ul Haq on 05.07.1977, and Musharaff on 12.10.1999. Yet none of these days had been declared as Black Day, which is clearly arbitrary and discriminatory, especially since public funds are being used for political and media campaigns. Therefore, it is obvious and apparent that the 9th and 10th May, 2023, protests and alleged criminal acts committed on that day, are being used in propaganda to malign and discredit dissident political leaders, workers, and their party.  

12. That several FIRs were lodged in relation to the 9th and 10th May, 2023, protests, under Pakistan Penal Code and Anti-Terrorism offenses, all over Pakistan. However, despite there being no mention of the offenses under the Pakistan Army Act, 1952, Read with, Official Secrets Act, 1923, in the FIRs, the commanding officers of the Army requested various Anti-Terrorism Courts to deliver the custody of selected accused persons among all those arrested in the same FIR to Military Authorities under Section 549, CrPC, 1898, to be tried under Official Secrets Act, 1923, Read with Section 2(1)(d) and 59(4), Pakistan Army Act, 1952. The aforementioned arbitrary and discriminatory selection of the cases to be tried by Court-Martial/Military Courts is obvious and apparent from the fact that in FIR No. 96 of 2023, fifty civilian accused persons were nominated with identical roles for the offenses committed under Section 302, 324, 395, 436, 452, 440, 427, 353, 186, 290, 291, 153, 152, 148, 149, 147, 109, 505, 120B, Pakistan Penal Code, 1860, and Section 7, ATA, 1997. However, the Commanding Officer of the Army arbitrarily and discriminatorily sought delivery of custody of only fifteen civilian accused persons despite the fact that no offense under the Pakistan Army Act, 1952, Read with, Official Secrets Act, 1923, was mentioned in the aforesaid FIR No. 96 of 2023 and the identical roles were assigned to all fifty civilian accused persons nominated in the FIR. It is pertinent to note that there is not a single provision in the Pakistan Army Act, 1952, or Official Secrets Act, 1923, which allows Court-Martial/Military Courts to try civilian accused persons for offenses under Sections 302, 324, 395, 436, 452, 440, 427, 290, 291, 153, 148, 147, 120B, Pakistan Penal Code, 1860, and Section 7, ATA, 1997, as the aforesaid offenses can only be tried by criminal courts of general and special jurisdiction. The Court-Martial/Military Court might only try the civilian accused persons for the offenses mentioned in Official Secrets Act, 1923, in very strictly limited occasions, and as mentioned above, the majority of the Pakistan Penal Code offenses are not covered by any of the provisions of the Official Secrets Act, 1923, which is also obvious from the fact that even the Commanding officer of the Army sought custody of the fifteen civilian accused persons for the offenses under Section 3 (penalties for Spplying), Section 7 (interfering with officers of the police or members of the armed forces of Pakistan), and Section 9 (Attempts, incitements, etc), Official Secrets Act, 1923. Moreover, under Section 13 of the Official Secrets Act, 1923, the accused have to be tried by the Magistrate, whereas under Section 2(d) and Section 59(4), Pakistan Army Act, 1952, the Military has the unregulated discretion to try any Civilian if charged under Official Secret Act, 1923, before the Court-Martial/Military Court. Thus, there are four forums by which a civilian accused can be tried: Magistrate under Official Secret Act, 1923, Court-Martial/Military Court, Criminal Courts under Criminal Procedure Code, 1898, and Anti-Terrorism Court. The civilian accused being tried before the Magistrate, under Official Secrets Act, 1923, Criminal Courts under Criminal Procedure Code, 1898, and Anti-Terrorism Court, has a right to substantive appeal before an independent judicial forum, whereas, the civilian accused being tried before Court-Martial/Military Court has a right to file an appeal, which will only be heard by the appellate military forum and not by an independent court. Hence, in view of the above, if the Court-Martial/Military Courts are allowed to try civilian accused persons for the aforementioned offenses, it will result in grave injustice and violation of their rights to fair trial and due process. 

13. That, Learned Administrative Judge, Anti-Terrorism Court, vide Order dated: 25.05.2023, in the aforementioned case arising out of FIR No. 96 of 2023, without applying his mind to the aforementioned facts and legal issues involved in the case, accepted the request of the Commanding Officer to deliver the custody of the selected fifteen civilian accused persons to be tried by the Court-Martial/Military Courts. It is important to note that the aforementioned circumstances are not unique or limited to FIR No. 96 of 2023, as the Anti-Terrorism Courts, Lahore, Faisalabad, and Rawalpindi, in similar FIRs and circumstances, without independent evaluation, perfunctorily transferred the custody of a few selected civilian accused persons, among all those arrested in the same FIRs, to the Commanding Officer for trial before Court-Martial/Military Courts. Similarly, in Mardan, custody of 6 people out of all the accused arrested in the same FIR was handed over to Military Authority for trial before the Court-Martial/Military Courts. Moreover, Interior Minister Rana Sanalluah declared that the former Prime Minister of Pakistan and the Chairman of Pakistan Tehreek-e-Insaf, namely, Imran Khan, will be tried before the Court-Martial/Military Court. Furthermore, Interior Minister Rana Sanalluah during a press conference stated that out of 499 FIRs, there are only six, two (2) in Punjab and four (4) in Khyber Pakhtunkhwa, that are processed, which can possibly be tried in Court-Martial/Military Courts. The selective, arbitrary, and discriminatory prosecution of civilians before the Court-Martial/Military Courts without any legal basis on the record, bringing the alleged offenses of murder, attempt to murder, arson, rioting, looting, stealing, vandalism, and trespass onto state and private properties, within the jurisdiction of the Pakistan Army Act, 1952, Read with, Official Secrets Act, 1923, is a clear violation of the principle of equality and equal protection of the law. 

14. That in light of the aforementioned facts, it is most respectfully and most humbly submitted that the Petitioners being aggrieved by the blatant violation of the fundamental rights and the Constitution and having no alternative remedy, have filed this present Petition, inter alia, on the following grounds.  

GROUNDS

A. That it is most respectfully and most humbly submitted that as narrated in Para 13 of the facts above, several FIRs, for example, FIR No. 96 of 2023 (P.S Sarwar Road, Lahore), were initiated in relation to the 9th and 10th May, 2023, violent political protests, for offenses under the Pakistan Penal Code, 1860, and Anti-Terrorism Act, 1997. It is submitted that the offenses under the Pakistan Penal Code, 1860, and Anti-Terrorism Act, 1997, mainly relate to bodily harm, rioting, arson, destruction of property, unauthorized entry etc. It is most respectfully and most humbly submitted that in order to try civilian accused persons under the Pakistan Army Act, 1952 [hereinafter referred to as the ‘Army Act’], Read with, the Official Secrets Act, 1923 [hereinafter referred to as the ‘Official Secrets Act’], the provision of Section 59(4), Read with, Section 2(d)(ii), of the Army Act, have been invoked. The aforementioned Section 2(d)(ii) states that persons not otherwise subject to this act, who are accused of having committed, in relation to any work of defence, arsenal, naval, military, or air force establishment or station, ship, or aircraft, or otherwise in relation to the naval, military, or air force affairs of Pakistan, an offence under the Official Secrets Act, can be tried under Section 59(4) of Army Act. An examination of Section 2(d)(ii) shows that not all offenses under the Official Secrets Act, are triable under the Army Act, as such trials are limited by the words ‘in relation to any work’ or ‘in relation to naval, military, air force affairs’. Moreover, an examination of the offenses under the Official Secrets Act shows that some of the offenses are clearly not applicable to the facts and allegations in relation to the FIRs arising out of the violent political protests of 9th and 10th May, 2023, for example, Section 3 (Penalties for spplying), Section 4 (Communication with foreign agents to be evidence of commission of certain offences), Section 5 (Wrongful communication, etc., of information), Section 6 (Unauthorized use of uniforms, falsification of reports, forgery, personation, and false documents), Section 8 (Duty of giving information as to commission of offences), and Section 10 (Penalty for harbouring spies). For the sake of argument and without conceding on this issue, the only two sections which might have application to the facts and allegations in relation to the FIRs arising out of the violent protests of 9th and 10th May, 2023, are as follows. Firstly, Section 3A which relates to the restriction against photographs and sketches of prohibited and notified areas. It should be obvious and apparent that even if it is accepted that there was photography at the time of the violent political protests of 9th and 10th May, 2023, this is hardly a violation of the aforementioned Section 3A as both the essential criminal elements of mens rea and actus reas are on the face of it missing, as both Section 3 and 3A have to be strictly construed only when the purpose of the alleged actions are prejudicial to the safety or interest of the State and have to always relate to the subject matter of Official Secrets Act, which is safeguarding official secrets. Secondly, Section 7 deals with interfering with officers of the police or members of the armed force of Pakistan in relation to a prohibited area. It should be obvious and apparent that mere violent political protest does not mean that it automatically comes within the obstruction, knowingly misleading, or otherwise interference or impediment, giving rise to an offense under Section 7, as the essential criminal elements mens rea and actus reas are missing, as Section 7 has to be strictly construed only when the purpose of the alleged actions are prejudicial to the safety or interest of the State and have to always relate to the subject matter of Official Secrets Act, which is safeguarding official secrets. Such a strict interpretation against its application is also legally necessary as both the offenses under Sections 3 and 7 of the Official Secrets Act are now proposed to be tried not in the normal course by a Magistrate under Section 13 of the Official Secrets Act but under the draconian process under Section 59(4) of the Army Act. Therefore, for the aforementioned reasons, this Honourable Court may graciously declare that the trials of civilian accused persons under the Army Act, Read with, the Official Secrets Act, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), are violative of, inter alia, Section 2(d) and 59(4) of the Army Act, Read with, inter alia, Sections 3, 3A, 7, and 9, Official Secrets Act, and consequently, all such investigations and trials of civilian accused persons under the Army Act, Read with, the Official Secrets Act, and all actions taken in pursuant to it, are void ab initio and of no legal effect.

B. That it is most respectfully and most humbly submitted that as narrated in Para 13 of the facts above, several FIRs, for example, FIR No. 96 of 2023 (P.S Sarwar Road, Lahore), were initiated in relation to the 9th and 10th May, 2023, violent political protests, for offenses under the Pakistan Penal Code, 1860, and Anti-Terrorism Act, 1997. It is submitted that the offenses under the Pakistan Penal Code, 1860, and Anti-Terrorism Act, 1997, mainly relate to bodily harm, rioting, arson, destruction of property, unauthorized entry etc. It is most respectfully and most humbly submitted that in order to try civilian accused persons under the Army Act, Read with, the Official Secrets Act, the provision of Section 59(4), Read with, Section 2(d)(ii), of the Army Act have been invoked. The aforementioned Section 2(d)(ii) states that persons not otherwise subject to this Act, who are accused of having committed, in relation to any work of defence, arsenal, naval, military, or air force establishment or station, ship, or aircraft or otherwise in relation to the naval, military, or air force affairs of Pakistan, an offence under the Official Secrets Act, can be tried under Section 59(4) of Army Act. It is submitted that it is obvious and apparent that the allegations in relation to the FIRs, like FIR No. 96 of 2023, can be tried before four different forums i.e., under the general criminal jurisdiction of the Criminal Procedure Code, 1898, except the offense under Section 7 Anti-Terrorism Act, 1997, or under the special criminal jurisdiction under the Anti-Terrorism Act, 1997, or under the special jurisdiction exercised by the Magistrate under Section 13 of the Official Secrets Act in relation to offenses under the Official Secrets Act, or under Section 59(4), Read with, Section 2(d)(ii) of the Army Act, by Court-Martial/Military Courts. This unregulated discretion is also obvious from the fact that in relation to such FIRs, like FIR No. 96 of 2023, the Commanding Officer of the Pakistan Army sought custody of only 15 civilian accused persons for their trial under Section 59(4) of the Army Act and not all the accused persons in the said FIR. It is most respectfully and most humbly submitted that such law has the effect of doing indirectly, i.e., by leaving the discrimination within the unguided and unfettered discretion of the statutory authority, what it could not do directly, i.e., to treat unequally persons falling within the same class upon a basis which bears no reasonable relations to the purposes of the law. In the present circumstances, the unfettered and unguided discretion with the Federal Government or the Army Officials to discriminate without any binding guidelines as to which of the civilian accused persons, or allegations of which FIR, are to be tried under the Army Act instead of the other three forums is ex-facie discriminatory. Therefore, in view of the aforementioned facts, this Honourable Court may declare that the trials of civilian accused persons under the Army Act, Read with, the Official Secrets Act, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), are violative of Article 25, Constitution, 1973, until and unless legal and reasonable guidelines are framed to structure the discretion not to arbitrarily try civilian accused persons under the Army Act, instead of before criminal courts of general and special jurisdiction and consequently, all such proposed and actual Court-Martial/Military trials and all actions taken in pursuant to it, are void ab initio and of no legal effect.

C. That it is most respectfully and most humbly submitted that as narrated in Para 13 of the facts above, several FIRs, for example, FIR No. 96 of 2023 (P.S Sarwar Road, Lahore), were initiated in relation to the 9th and 10th May, 2023, violent political protests, for offenses under the Pakistan Penal Code, 1860, and Anti-Terrorism Act, 1997. It is submitted that the offenses under the Pakistan Penal Code, 1860, and Anti-Terrorism Act, 1997, mainly relate to bodily harm, rioting, arson, destruction of property, unauthorized entry etc. It is most respectfully and most humbly submitted that in order to try civilian accused persons under the Army Act, Read with, the Official Secrets Act, the provision of Section 59(4), Read with, Section 2(d)(ii), of the Army Act have been invoked. The aforementioned Section 2(d)(ii) states that person not otherwise subject to this act, who are accused of having committed, in relation to any work of defence, arsenal, naval, military, or air force establishment or station, ship, or aircraft or otherwise in relation to the naval, military, or air force affairs of Pakistan, an offence under the Official Secrets Act, can be tried under Section 59(4) of Army Act. It is submitted that it is obvious and apparent that the allegations in relation to the FIRs, like FIR No. 96 of 2023, can be tried before four different forums i.e., under the general criminal jurisdiction of the Criminal Procedure Code, 1898, except the offense under Section 7 Anti-Terrorism Act, 1997, or under the special criminal jurisdiction under the Anti-Terrorism Act, 1997, or under the special jurisdiction exercised by the Magistrate under Section 13 of the Official Secrets Act in relation to offenses under the Official Secrets Act, or under Section 59(4), Read with, Section 2(d)(ii) of the Army Act, by Court-Martial/Military Courts. This unregulated discretion is also obvious from the fact that in relation to such FIRs, like FIR No. 96 of 2023, the Commanding Officer of the Pakistan Army sought custody of only 15 civilian accused persons for their trial under Section 59(4) of the Army Act and not all the accused of the said FIR. It is most respectfully and most humbly submitted that this unregulated and arbitrary exercise of discretion to try certain civilian accused or certain FIRs under Section 59(4) of the Army Act, instead of before the other three forums leads to a direct violation of the right to fair trial under Section 10A, Constitution, 1973, as the right to fair trial under the Army Act is severely restricted and limited, also leads to the violation of the right to an independent judicial forum which is a basic feature of our constitutional structure (as also incorporated under Article 175, Constitution, 1973), and hostile discrimination under Article 25, Constitution, 1973, as the civilian accused persons tried under the Army Act have, inter alia, no legal right of appeal (instead of the limited right of judicial review) to an independent judicial forum like the District Courts or the Honourable High Court because there appeals are limited to a departmental forum appeal under Section 133-B, Army Act, to a departmental court of appeal. Therefore, in view of the aforementioned reasons, this Honourable Court may declare that the trials of civilian accused persons under the Army Act, Read with, the Official Secrets Act, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), are violative of Article 10-A, 25, and 175, Constitution, 1973, until and unless the Constitutional right to a fair trial and due process, including but not limited to a statutory right of appeal to an independent court (with its full power of appellate review), is provided through an appropriate legislation and consequently, all such proposed and actual Court-Martial/Military trials and all actions taken in pursuant to it, are void ab initio and of no legal effect.

D. That it is most respectfully and most humbly submitted in view of the abovementioned Grounds A, B, and C, this Petition does not seek the acquittal or discharge of the civilian accused persons alleged to have committed criminal offenses in relation to the FIRs arising out of the violent political protests on 9th and 10th May, 2023, but simply a trial of such civilian accused persons in accordance with the Constitution, especially consistent with the fundamental rights guaranteed even to such civilian accused persons of grievous criminality. Therefore, in view of the aforementioned reasons, this Honourable Court may direct that all trials of civilian accused persons under the Army Act, Read with, the Official Secrets Act, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), be transferred to appropriate criminal courts of general and special jurisdiction (i.e., Criminal Procedure Code, 1898, Anti-Terrorism Act, 1997, or by a Magistrate under Section 13, Official Secrets Act, 1923) for trials in accordance with such relevant law and in compliance with the fair trial and due process rights under the Constitution and law.

E. That it is most respectfully and most humbly submitted that vide various notifications, the Federal Government, at the request of the Government of Punjab, the Government of Khyber Pakhtunkhwa, and the Government of Balochistan, has authorized the deployment of the armed forces for maintaining law and order situation across such provinces as well as in the Islamabad Capital Territory, purportedly in exercise of powers under Article 245, Constitution, 1973, and Section 4(3)(ii), Anti-Terrorism Act, 1997. It is most respectfully and most humbly submitted that the aforementioned notifications, purportedly under Article 245, Constitution, 1973, and Section 4(3)(ii) Anti-Terrorism Act, 1997, are unconstitutional and illegal for the following reasons. Firstly, such invocation of the powers purportedly under Article 245, Constitution, 1973, and Section 4(3)(ii) Anti-Terrorism Act, 1997, are unconstitutional and illegal for the following reasons: Firstly, they fail to specify any justifiable reason as to why it has been invoked in the entire provinces of Punjab, Khyber Pakhtunkhwa, and Balochistan, since admittedly the unrest was in specified areas and cities of such provinces. This objection is especially relevant for the province of Balochistan as there were hardly any large scale protests on 9th to 10th May, 2023. Thus, such exercise of powers purportedly under the aforementioned provisions is without any justification as to their unlimited application to the entire geographical space of these provinces. Secondly, an examination of such exercise of powers purportedly under the aforementioned provisions and their large scale application to the entire geographical space of the three provinces shows that they are a disproportionate response to the events of 9th to 10th May, 2023 and, as a consequence, are a continuing violation of the fundamental rights under Articles 10A, 14, 15, 16, 17, 19, and 25, Constitution, 1973. Thirdly, an examination of such exercise of powers purportedly under the aforementioned provisions is unconstitutional and illegal as they fail to specify the time period for which such powers under Article 245, Constitution, 1973, and Section 4(3)(ii) Anti-Terrorism Act, 1997, are to be enforced. This is critically important because such powers affect the fundamental rights under Articles 10A, 14, 15, 16, 17, 19, and 25, Constitution, 1973, and also curtail the jurisdiction of the High Court under Article 245(2)(3)(4), Constitution, 1973, and therefore, any exercise of such power, which is without a time frame, would be irrational, arbitrary, and disproportionate, which in essence is an example of the exercise of unbridled discretionary power and is unconstitutional. Therefore, for the aforementioned reasons, the exercise of powers purportedly under Article 245, Constitution, 1973, and Section 4(3)(ii), Anti-Terrorism Act, 1997, is unconstitutional, violative of fundamental rights, and the law and is liable to be declared as void ab initio.

F. That it is most respectfully and most humbly submitted that although the impugned notifications purportedly issued in exercise of powers under Article 245, Constitution, 1973, and Section 4(3)(ii), Anti-Terrorism Act, 1997, have a drastic and detrimental effect on a number of fundamental rights, namely, Articles 10A, 14, 15, 16, 17, 19, and 25, Constitution, 1973, and also have an effect on the independence of the judiciary as the jurisdiction of the Honourable High Courts is barred under Article 245(2)(3)(4), Constitution, 1973, but shockingly and surprisingly, all the aforementioned impugned notifications, along with its relevant documents for its issuance, have been kept secret and are not available in the public domain. It is most respectfully and most humbly submitted that the Petitioners and the citizens of Pakistan have a fundamental right under Article 19A, Constitution, 1973, to have access to such critical information and documents concerning their fundamental rights and the independence of the judiciary. Therefore, in view of the aforementioned reasons, the Petitioners have a constitutional and legal right to seek and be provided with all the impugned notifications, along with the related documents connected with such notifications, purportedly issued in the exercise of powers under Article 245, Constitution, 1973, and Section 4(3)(ii), Anti-Terrorism Act, 1997.

G. That it is most respectfully and most humbly submitted that there have also been allegations that a lot of people have been arrested/detained with the help of intelligence officers and intelligence officers were seen roaming around court premises in plain clothes/police uniform when arrested accused persons were presented before the Court for remand and bail proceedings. The aforesaid is also evident from the allegations levelled by former Prime Minister and Chairman of Tehreek-e-Insaf, namely, Imran Khan, who, when arrived at the Federal Judicial Complex (FJC), alleged that he was attacked and received information from inside the police that ‘unknown’ people disguised in the uniform of Counter Terrorism Department were deputed to hurt him in FJC. Moreover, it was also noted in the recent Order dated: 02.06.2023, passed by the Honourable Islamabad High Court in Writ Petition No. 1785 of 2023, while hearing the habeas corpus Petition of Mirza Murad Akbar, the younger brother of PTI leader Shahzad Akbar, that if no ranger or police officer was behind the abduction of Mirza Murad Akbar then it “prima facie reflects that some organized gang is operating in Islamabad wearing the official uniforms of law enforcement agencies engaged in criminal activities, who are to be tackled by the law enforcing agencies of the State because it is the responsibility of State to safeguard the life and liberty of citizens of the Country”. It is most respectfully and most humbly submitted that there is no constitutional provision or any law which allows the State to use its intelligence agencies in the arrest and detention of political leaders and workers, as well as which allows such intelligence personnel to be present within any court premises in Pakistan except with the permission of the said court. Therefore, in view of the aforementioned reasons, this Honourable Court may declare that the Respondents No.1 to 3 use of intelligence agencies of the State in the arrest and detention of political leaders and workers, as well as the presence of the intelligence agencies within any court premises in Pakistan except with permission of the said court, is unconstitutional, illegal, and of no legal effect.

H. That it is most respectfully and most humbly submitted that in view of the abovementioned facts and legal grounds, this present petition filed under Article 184(3), Constitution, 1973, is clearly maintainable for the following reasons. Firstly, the Petitioners are well known and respected members of civil society, without any political affiliation, who categorically believe in loyalty to the State and obedience to the Constitution and the law, as their inviolable duty and obligation as citizens of Pakistan. Therefore, this petition is in the nature of a Public Interest Litigation without any personal, political, financial, or publicity agenda. Moreover, even though the Petitioners clearly have the locus standi to file this present Petition, it is settled law that the requirement of locus standi under Article 184(3), Constitution, 1973, is to be broadly and liberally construed, even more broadly then such a requirement under Article 199, Constitution, 1973. Secondly, this present petition is clearly a matter of public importance as the trial of accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, as well as the large scale arrest, detention, and repression of political leaders and workers, is of grave public importance. Thirdly, this present petition clearly involves the enforcement of numerous fundamental rights under, inter alia, Articles 10A, 14, 15, 16, 17, 19, 19A, and 25, as conferred by Chapter 1 of Part II, Constitution, 1973. Fourthly, as the subject matter of this present Petition concerns the Islamabad Capital Territory, as well as, three other provinces, thus, this Petition could not be filed in any of the Honourable High Courts and also because the jurisdiction of the Honourable High Courts have been barred by the invocation of Article 245, Constitution, 1973. Therefore, only this Honourable Supreme Court has the jurisdiction to adjudicate the various reliefs sought in this Petition. Fifthly, all the reliefs/Prayers sought in this Petition are intrinsically interconnected with each other as they arise out of the violent political protests of 9th and 10th May, 2023. Therefore, this present petition is clearly maintainable under Article 184(3), Constitution, 1973. 

I. That it is most respectfully and most humbly prayed that this Honourable Court may graciously allow the Petitioners to raise further facts and legal and constitutional grounds as maybe necessary in the interest of justice, at the time of the hearing of this present Petition. 

PRAYER

	It is, therefore, most respectfully and most humbly prayed that this Honourable Court may graciously pass Judgment, and Orders, in the following terms:


a) Declare that the trials of civilian accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), are violative of, inter alia, Section 2(d)(ii) and 59(4), Pakistan Army Act, 1952, Read with, Sections 3, 3A, 7, and 9, Official Secrets Act, 1923, and consequently, all such investigations and trials of civilian accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, and all actions taken in pursuant to it, are void ab initio and of no legal effect. 

b) Declare that the trials of civilian accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), are violative of Article 25, Constitution, 1973, until and unless legal and reasonable guidelines are framed to structure the discretion not to arbitrarily try civilian accused persons under the Pakistan Army Act, 1952, instead of before criminal courts of general and special jurisdiction and consequently, all such proposed and actual Court-Martial/Military trials and all actions taken in pursuant to it, are void ab initio and of no legal effect. 

c) Declare that the trials of civilian accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), are violative of Article 10-A, 25, and 175, Constitution, 1973, until and unless the Constitutional right to a fair trial and due process, including but not limited to a statutory right of appeal to an independent court (with its full power of appellate review), is provided through an appropriate legislation and consequently, all such proposed and actual Court-Martial/Military trials and all actions taken in pursuant to it, are void ab initio and of no legal effect. 

d) After granting the above Prayer a), b), and c), all trials of civilian accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023), be transferred to appropriate criminal courts of general and special jurisdiction (i.e., under Criminal Procedure Code, 1898, Anti-Terrorism Act, 1997, and by a Magistrate under Section 13, Official Secrets Act, 1923) for trials in accordance with such relevant law and in compliance with the fair trial and due process rights guaranteed under the Constitution and law. 

e) Permanently restrain the Respondents No.1 to 3 from conducting any trials of civilian accused persons under the Pakistan Army Act, 1952, Read with, the Official Secrets Act, 1923, in relation to allege offenses recorded in FIR No. 96 of 2023 (P.S Sarwar Road, Lahore) and other like FIRs (all arising out of the alleged criminal acts committed on 9th and 10th May, 2023). 

f) Declare that Respondent No.1 (‘Federal Government’) and Respondent No.2 (‘Ministry of Interior’) Notifications to call the armed forces to act in aid of civil power or their deployment in the Islamabad Capital Territory, Province of Punjab, Province of Khyber Pakhtunkhwa, and Province of Balochistan, without specifying justifiable reasons, geographical qualifications, and time boundedness, are in violation of Article 245, Constitution, 1973, as well as, Section 4, Anti-Terrorism Act, 1997, and consequently, the continuity of such Notifications, are void ab initio and of no legal effect. 

g) Declare that the Petitioners and the citizens of Pakistan, have a constitutional right to have access to the notifications, as well as the related documents connected with such notifications, issued under Article 245, Constitution, 1973, and Section 4(3)(ii), Anti-Terrorism Act, 1997, and further direct the Respondents to place in the public domain all such notifications, as well as the related documents connected with such notifications. 

h) Declare that the Respondents No.1 to 3 use of intelligence agencies of the State in the arrest and detention of political leaders and workers, as well as the presence of the intelligence personnel within any court premises in Pakistan except with permission of the said court, is unconstitutional, illegal and of no legal effect. 

i) Permanently restrain the Respondents No.1 to 3 from deploying the intelligence agencies of the State in the arrest and detention of political leaders and workers, as well as deploying such intelligence personnel within any court premises in Pakistan except with permission of the said court.

j) Grant such further, additional, or alternative relief as this Honourable Court may deem fit and proper.  
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